
U.S. Treasury TARP Capital Purchase Program
New Private Bank Application Announced; Deadline is Approaching
Last month, the U.S. Treasury Department (the “Treasury”) announced the voluntary Capital Purchase Program (“CPP”) to encourage eligible
financial institutions (including banks, savings associations, and top-tier bank and savings and loan holding companies, or “QFIs”) to build capital
in order to increase the flow of financing. The application deadline for public QFIs was November 14, 2008. On November 17, 2008, the
Treasury posted new application guidelines for private QFIs which differ in several ways from the guidelines issued for public QFIs. However, the
new guidelines for private QFIs do not apply to S-Corporations or mutual organizations, which are still under consideration by the Treasury. As of
November 20, the critical agreements and other documents for private QFIs have not yet been made available.

The application deadline for qualifying private QFIs is December 8, 2008. Application procedures for participation in the CPP remain the same as
those applicable to public QFIs and can be found on the appropriate federal banking agency (“FBA”) website for the applicant or on the Treasury
website. All inquiries regarding preparation of the application should be directed to the appropriate FBA for the applicant.

We should expect that, similar to public QFIs, all capital purchases will occur at the highest-tier holding company in cases where the QFI has a
holding company parent. If the holding company (or the QFI, if there is no holding company) does not have all of the required authorized capital
at the time it submits its application, or needs other authorizations (such as shareholder or stock exchange approval), we should expect that it
will have 30 days in which to get all approvals, execute the final documentation and meet any conditions that it has set forth on its application
form. These terms were not specifically included in the guidelines for private QFIs however, and thus may differ following the release of more
detailed information from the Treasury.

Preferred Stock
QFIs participating in the CPP will issue to the Treasury senior preferred shares (“Preferred Shares”) qualifying as Tier 1 capital and ranking senior
to common stock and pari passu with any existing preferred shares, other than preferred shares which by their terms rank junior to any other
existing preferred shares. The minimum subscription amount available to a participating QFI is 1% of risk-weighted assets. The maximum
subscription amount is the lesser of $25 billion or 3% of risk-weighted assets. The Preferred Shares will have a liquidation preference of $1,000
per share and be subject to the following terms:

Dividend Rate: The Preferred Shares will pay an annual cumulative (noncumulative in the case of stand-alone banks) dividend rate of 5% for
the first five years and will reset to an annual rate of 9% after year five.

Voting: The Preferred Shares will be non-voting, other than class voting rights on matters that could adversely affect the shares. If dividends on
the Preferred Shares are not paid in full for six dividend periods (consecutive or otherwise) the Preferred Shares will have the right to elect two
directors of the issuing QFI until such time as all such dividends have been paid (or paid for four consecutive dividend periods in the case of
noncumulative Preferred Shares).

Redemption: The Preferred Shares will be redeemable at par after three years. Prior to the end of three years, the Preferred Shares may be
redeemed with the proceeds from a qualifying equity offering of any Tier 1 perpetual preferred or common stock, subject to a minimum
redemption of 25% of the amount of Preferred Shares originally issued. Thereafter, the Preferred Shares are redeemable at the QFI’s election,
subject to any required regulatory approval. The redemption price is the Preferred Shares’ original issue price plus accrued but unpaid dividends.

Transferability and Registration Rights: The Treasury may transfer the Preferred Shares to a third party at any time unless such transfer would
result in the QFI becoming subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act. If the QFI should otherwise become
subject to such reporting requirements, it will be required to file a shelf registration statement covering the Preferred Shares and take all
necessary action to cause it to be declared effective. The Treasury and its transferees will also have piggyback registration rights with respect to
the Preferred Shares.
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Restrictions on Dividends, Redemptions, Repurchases: At any time when dividends on the Preferred Shares have not been paid in full, QFIs
will not be able to redeem or repurchase, or pay dividends on, shares of their capital stock that are pari passu or junior to the Preferred Shares.
Dividends on the issuing QFI’s common stock may not be increased prior to three years after the Preferred Shares has been issued, without prior
Treasury consent, unless all the Preferred Shares have been redeemed or transferred by the Treasury.

Warrants
In conjunction with the purchase of Preferred Shares, the Treasury will receive warrants (the “Warrants”) to purchase shares of preferred stock
(the “Warrant Shares”) having an aggregate liquidation preference equal to 5% of the Preferred Shares investment on the date of issuance and
subject to the following terms:

Exercise Price: The initial exercise price on the Warrants will be $0.01 per share or such greater amount as the QFI’s charter may require. 

Voting, Dividends and Redemption: The Warrant Shares will have the same voting rights and other rights, preferences and privileges as the
Preferred Shares except that: (i) the Warrant Shares will pay dividends at a rate of 9% per annum, and (ii) the Warrant Shares may not be
redeemed until all the Preferred Shares have been redeemed. 

Transferability and Registration Rights: As with the Preferred Shares, the Warrants are freely transferable by the Treasury unless such transfer
would result in the QFI becoming subject to the reporting requirements of Section 13 or 15(d) of the Exchange Act. If the QFI should otherwise
become subject to such reporting requirements, it will be required to file a shelf registration statement covering the Warrants and the Warrant
Shares and take all necessary action to cause it to be declared effective. The Treasury and its transferees will also have piggyback registration
rights with respect to the Warrants and the Warrant Shares. 

Term and Exercise Period: The Warrants will have a ten year term and will be exercisable immediately. The Treasury has announced its
intention to immediately exercise the warrants.

Executive Compensation Restrictions
As a condition to closing, QFIs participating in the program must modify or terminate all benefit plans, arrangements and agreements (including
golden parachute agreements) to the extent necessary to be in compliance with and agree, for as long as the Treasury holds any equity or debt
securities of the QFI, to be bound by the executive compensation and corporate governance requirements of Section 111 of the Emergency
Economic Stability Act of 2008 (“EESA”) and Treasury guidance or regulations issued thereunder. These standards generally apply to the chief
executive officer, chief financial officer, plus the next three most highly compensated executive officers. Among other things, the compensation
standards must (i) ensure that incentive compensation for senior executives does not encourage unnecessary and excessive risks that threaten the
value of the financial institution; (ii) require clawback of any bonus or incentive compensation paid to a senior executive based on statements of
earnings, gains or other criteria that are later proven to be materially inaccurate; (iii) prohibit the QFI from making any golden parachute payment
to a senior executive based on new Internal Revenue Code Section 280G(e); and (iv) provide for no deduction for tax purposes executive
compensation in excess of $500,000 for each senior executive. The QFI and its senior executive officers must also grant the Treasury a waiver
releasing the Treasury from any claims that the QFI and such senior executive officers may otherwise have as a result of the issuance of any
regulations that modify the terms of any benefit plans, arrangements and agreements not in compliance with the executive compensation and
governance provisions of the EESA or any Treasury guidance or regulations issued thereunder prior to any investment under the CPP.

What to Do Now
The Treasury has provided a unique opportunity to raise capital in difficult markets, and we recommend that every client that may be a QFI
consider participating in the CPP after reviewing its capital structure and needs, executive compensation arrangements, employee benefit plans
and alternatives. Participation in the CPP may be combined with, and may facilitate, capital raising in the public and private markets.

The application forms and the terms and conditions of the TARP Capital Purchase Program are available at the Treasury website:
http://www.treas.gov/initiatives/eesa. For further information, please contact one of the lawyers listed below.

Paul Rentenbach                        Chris Kubiak
1.313.658.6973                            1.313.568.5468
prentenbach@dykema.com          ckubiak@dykema.com

As part of our service to you, we regularly compile short reports on new and interesting developments and the issues the developments raise. Please recognize that these reports do not
constitute legal advice and that we do not attempt to cover all such developments. Rules of certain state supreme courts may consider this advertising and require us to advise you of
such designation. Your comments are always welcome. © 2008 Dykema Gossett PLLC.




